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JOHN MORRISON vse. JAMES MEACHAM. 


In a suit in Equity to recover upon a lost bond, when the answer denies that 
there was a bond, the same degree of proof is requisite, which a Court of 
law would call for, to be laid before the jury upon non est factum pleaded 


to a declaration on a lost bond. 
As the declaration would have been to aver the sealing of the obligation, and 
identify it by its date, day of payment and the sum mentioned in it, so the 


proof weuld have to come up to that description. 


Cause transmitted by consent of the parties from 
the Court of Equity of Richmond County, at the Fall 
Term, 1846. 

The bill was filed in August, 1843, and prays the pay- 
ment of a lost bond. It states that previous to the month 
of December, 1836, the defendant was indebted to the 
plaintiff in the sum of $60, and, for the purpose of secur- 
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ing the same, executed tothe plaintiff a bond for that 
sum, with another person as his surety, who has removed 
from this State. The bill states, that the plaintiff is un- 
able to remember the date of the bend, or who was the 
subscribing witness to it ; but it avers that it was paya- 
ble on some day in December 1836. The bill further 
states, that in 1339, the plaintiff lost his pocket book, 
which contained that bond and several others, and that 
he has never been able to recover this or any other of 
those papers; but that they are certainly lost: That the 
plaintiff never received from the defendant, nor the other 
obligor, nor any other person, payment of the debt, or 
any part of it, but that the whole sum together with in- 
terest thereon is due to him:. And, after a tender of in- 
demnity, the bill prays payment. The bill is verified by 
the affidavit of the plaintiff. 

The answer denies, that the defendant ever gave the 
plaintiff a bond by himself, or with any other person, for 
the sum of $60, or any other sum, during the year 1836, 
or any subsequent period ;. and it avers that the defen- 
dant paid every debt which he had contracted to the 
plaintiff at any time before 1836. 

There is evidence that, in January 1836, the plaintiff 
held a bond of the defendant to him for $100, which the 
defendant paid and took up ;. and there is no. evidence of 
subsequent dealings between them. But a son of the 
plaintiff states, that in 1842 or 1843, in a conversation 
with the witness respecting the bonds of some other per- 
sons, which the: plaintiff had stated he had lost, the de- 
fendant remarked, “ your father had a note against me 
for about sixty dollars, and it is gone as well as the rest ; 
and I.am not willing to pay it, unless it be produced.” 
The wife of the last witness states, that, about the same 
period, she heard a conversation between the plaintiff’s 
wife and the defendant, in the course of which the former 
said, “I have no harm against you, Mr. Meachan, if you. 
would pay my husband the money you borrowed of him;” 
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and he replied: “ well, if he will bring me my note, I 
will pay him; but he has lost my note, and I do not want 
to pay it twice.” The witness states, that she knew 
nothing of the debt, and that neither of the other persons 
mentioned what money was alluded to, nor what sum 
was due or alleged to be due from the defendant. 


Strange, for the plaintiff. 
No counsel for the defendant. 


Rurrin, C.J. The evidence is not sufficient to au- 
thorize a decree for the plaintiff, in opposition to the an- 
swer, which peremtorily denies the execution of any 
such bond, or the existenceof any debt whatever. With- 
out stopping to consider, whether any proof of the loss of 
the bond is necessary upon the hearing, and admitting 
some to be requisite, it seems pretty certain, that very 
slight evidence answers on that point ; and we should be 
satisfied with that before us, supposing it, however, to be 
first admitted or established, that tke bond once actually 
subsisted, which it is alleged has been lost. “Upon that 
question there is nothing in the nature of the jurisdiction 
of a Court of Equity, when the answer denies that there 
was a bond, to dispense with the degree of proof, which 
a Court of law would call for, to be laid before a jury on 
non est factum pleaded to a declaration on a lost bond. 
As the declaration would have to aver the sealing of the 
obligation, and identify it by its date, day of payment, 
and the sam mentioned in it, so the proof would have to 
come up to that description. Upon evidence so vague 
as not to fix any date, day of payment, or certain sum 
mentioned in it, and leaving it doubtful whether the in- 
strument was a bond or note, a verdict could not be ex- 
pected for the plaintiff on such declaration. Mauch less 
can a decree here, since the defendant’s answer is by the 
rules of equity evidence for him. Here no date or day of 
payment is specified by either witness. One of them is 
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unable to mention any sum, as acknowledged or claimed ; 
and both call the instrument a note, instead of a bond. 
The plaintiff’s son says, indeed, that the defendant ad- 
mitted the amount to be “about sixty dollars.” That is 
the only evidence to the fact. It is possible, perhaps pro- 
bable, that the plaintiff had the defendant’s note for that 
amount, and we rather believe, that he had a bond or 
note for some amount; but the Court cannot declare that 
to be the fact in a decree, upon so vague a statement 
from one witness, in opposition to the positive oath of the 
defendant, especially when the bill states that another 
person executed the instrument as a surety, and the 
plaintiff has not called for an answer from that person by 
making him a defendant, nor attempted to examine him 
as a witness. Under such circumstances the Court is 
obliged to declare, that the plaintiff has not established, 
that the defendant executed to him a bond for the sum of 
$60, payable in December 1836, as alleged by him; and 
therefore his bill must be dismissed. But the Court does 
not deem it a proper case for costs. 


Per Contam. Bill dismissed. 
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JOHN J. ROGERS vs. JOHN BUMPASS & WIFE. 


A Clerk and Master ought not to refer back to the Court a poiut, which the 
Conrt has expressly referred to him, or which is necessarily involved in the 
enquiry, which he was directed to make. The clerk and master should 
decide every question directly, and leave it to the parties, if dissatisfied, 
to bring the matter up for the decision of the Court by an exception. 

A debt, legacy or distributive share of the wife is under the control of the 
husband, so far as to empower him to release, assign or receive them. But 
if, in his lifetime, he neither releases, conveys nor receives her choses in 
action, but leaves them outstanding, they belong to the surviving wife. 

Therefore, where a husband gave his bonds to the executor or administrator 
of the father of the wife, of whose estate she was a legatee or distributee, 
and the husband gave his bonds to the administrator for certain purchases 
he made at the administrator’s sale, and also for money loaned to him out 
of the funds of the estate, there being no agreement that these were to be 
regarded as payments of the distributive share of the wife; Held, that, 
after the death of the husband, the wife was entitled to recover the whole 
of her distributive share. 


Cause transmitted by consent from the Court of Equity 
of Person County, at the Spring Term, 18146. 

The bill is filed by some of the residuary legatees of 
Simon Clement, deceased, against his widow and her 
second husband ; she being the executrix of the will and 
one of the residuary legatees. The prayer is for the 
usual accounts of the estate, and payment of the plain- 
tiff’s shares. After an answer, there was a refercnce to 
the master to take the accounts. A report bas been 
made, to which neither party has excepted. But the 
master has, in the report itself, submitted a question for 
the decision of the Court upon certain facts stated by him, 
as follows : 

The testator married Nancy, the daughter of Hubbard 
Cozort. He, Cozort, died intestate in 1836, and William 
Clement administered on his estate. On the 31st of May, 
1836, the administrator made sale of the property, and 
Simon Clement purchased to the amount of $270 75: for 
which he then gave the administrator his bond payable 
nine months after date. On the 31st of July, 1837, Simon 
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Clement borrowed from the administrator the sum of 
$442, of the moncy belonging to the estate, and gave 
therefor a bond payable to the administrator one day 
after date. And on the 6th of 1837, he borrowed from 
the administrator the further sum of $30: for which he 
also gave a bond payable in like manner. On the 15th 
of November, 1837, Simon Clements made a payment of 
$100, on the bond for $442, and made no other payment 
on either of the bonds before his death; which happened 
early in the year 1838, and before the estate of Hubbard 
Cozort had been settled or the expiration of two years 
from the grant of administration on that estate. After 
the death of Simon Clement, his widow, whom he ap- 
poiated executrix, proved his will; and subsequently, 
viz: onthe 28th of May, 1838, she came to an account 
with William Clement, the administrator of her father’s 
estate, and found her distributive share thereof to be the 
sum of $1,085 00, and on that day received the same. 
The sum then due on the three bonds of her late husband, 
was $685 34; and she received those bonds in part pay- 
ment of her distributive share as so much cash, taking 
thereon the receipts of the administrator, William Clement, 
to her as executrix. At the same time the administrator 
took from her a refunding bond, in the condition of which 
it was recited, “that the above bound Nancy Clement, 
executrix of Simon Clement deceased, has received from 
William Clement administrator, &c., the sum of $1085, 
in full of the distributive share of the said Simon Clement 
in right of his wife Nancy in the personal estate of Hub- 
bard Cozort deceased.” 

Upon the reference, the defendants carried the three 
bonds of the testator into the Master’s office, as vouchers 
of disbursements by them. The Master neither allowed 
nor disallowed them; but he stated an account of the 
estate, shewing the balance in the hands of the defendants 
if those vouchers should be allowed to them, and also 
stated a second account, shewing the balance in their 
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hands, if those bonds should not be allowed. The Master 
then refers it to the Court to decide which is the proper 
balance upon the foregoing facts. 








Venable, for the plaintiff. 
Norwood and E. G. Reade, for the defendants. 


Rurrix, C. J. The Court has several times expressed 
disapprobntion of the manner of reporting adopted in 
this case. The Master ought not to refer back to the 
Court a point, which the Court has expressly referred to 
him, or which is necessarily invelved in the enquiry he 
was directed to make. It is much more eonvenient and 
renders the proceedings more direct and concise, that 
the Master should decide every question directly, and 
leave it to the parties, if dissatisfied, to bring the matter 
up for the decision of the Court by an exeeption. If, 
therefore, this were a report made by our own officer, 
under a reference in this Court, we would not act on it, 
but direct it to be put into the proper form. But,.as the 
report was made in the Court below and was received 
there, and the case sent here upon the single point raised 
in the report, and has been brought on by counsel for a 
decision without objection, we think it best, perhaps, to 
proceed in the case in its present shape, especially as the 
point itself seems to be so plain, that it is not necessary 
to put the parties to. further expense about it.. 

The Court is opinion, that the three defendants are 
entitled to credit in their administration account for the 
amount of the three bonds in question. The objection to. 
it is founded upon the notion, that the distributive share- 
of Mrs. Clement in her father’s estate vested in the testa- 
tor, as her husband: at least, to the extent of his debts 
to the estate or to the administrator. But that is a mis- 
take. A debt, legacy, or distributive share of the wife is 
under the control of the husband,.so far as to empower 
him to release, assign, or receive them. His release ex- 
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tinguishes them, and the collection of the money vests it 
in him as his absolute property. But if, in his life-time, 
he neither releases, conveys, nor receives her choses in 
action, but leaves them outstanding, they belong to the 
surviving wife. If, therefore, the testator, in this case, 
had not owed the debts in question, it could not be argued, 
that the wife, on the death of her husband, was not enti- 
tled to the distributive share of her father’s personalty. 
That he owed those debts can make no difference. It is 
probable the husband might have formed an expeetation, 
that, in settling with Cozort’s administrator for his wife’s 
distributive share, his own debts would be discharged by 
their being discounted or set off in such settlement. But 
that was a mere ‘expectation in the testator’s own mind, 
dependent upon the events, that he should not otherwise 
have paid the residue of those debts, as he had a part, 
and that he should live to make the settlement. It is 
certain, that he did not consider his bonds paid in pre- 
senti, by being set off against so much of his wife’s dis- 
tributive share. Indeed, it does not appear, that any 
arrangement whatever, had even been talked of between 
the administrator or himself on that subject, or that the 
testator had expressed an opinion on purpose to appro- 
priate to the discharge of those debts an equal sum out 
of the distributive share. It was not known what the 
distributive share would be or any thing near it, when 
the debts were contracted, nor even at the death of 
Simon Clement, which happened before the estate was 
settled or the time for making a settlement of it had 
arrived. There was, then, nothing done by the testator, 
or that occurred in his life time, that could affect the 
operation of the rule of law, by which a distributive share 
outstanding survives to a wifee The circumstances that 
the widow herself received the money and her husband’s 
bonds afterwards, and gave a refunding bond in which it 
is stated, that she received them as executrix of her late 
husband, does not change the right. It does not appear, 
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that the husband professed to dispose of that interest in 
his will, or that there was any thing else to put Mrs. 
Clement to an election, by which she should give up her 
distributive share. Without something of that sort, it is 
apparent that it was a mere mistake to suppose, that the 
share belonged to the husband, instead of herself; and 
that mistake cannot preclude her, upon its discovery, 
from claiming her real rights. 

Upon the question submitted by the Master, it must 
therefore be declared, that the defendants are entitled to 
credit for the amount due on the testator’s bonds at the 
time they were taken up by Mrs. Clement, and interest 
thereon from that time, according to the first account 
anexed to the report. 

There will be a decree for the plaintiffs aecording to 
that amount. The decree will be with costs against the 
defendants, because the executrix returned no inventory, 
amount of sales, nor accounts of the administration, be- 
fore the bill filed, which was upwards of four years after 
the testator’s deathe 


Per Curiam , Decree accordingly. 
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When a defendant asks the Court to act on his answer, as he does, when he 
moves to dissolve an injunction, it is not sufficient that he should make an 
answer, which merely does not admit the ground of the plaintiff’s equity, 
but it must set forth a full and fair discovery of all the mattets within his 
knowledge or in his power to discover, and then deny the material grounds, 
upon which the plaintiff’s equity is founded. 

An answer, that is evasive, that declines admitting or denying a fact positive- 
ly, when it isin the party’s power, if he will, to obtain information, that will 
enable him to admit or deny the fact ; and, much more, an answer, that 
keeps back information that is possessed by a party upon a material fact, 
on the pretence, that the defendaut cannot give the information with all 
the minuteness of which the subject is susceptible, such an answer ought 
not to entitle the person, wao makes it, to any favor. 


4 7 


Appeal from an interloeutery order, made inthe Court 
of Equity of Rutherford County, at the Fall Term 1846, 
his Honor Juege Caupweu. presiding. 

The object of the bill is to obtain an injunction and 
relief against a judgement at law. The parties reside in 
Rutherford, and the defendant kept a retail shop, in which 
the plaintiff had dealt for several years. The bilt states, 
that on the 27th of January, 1841, the plaintiff paid the 
defendant all he then owed him on account, and took a 
receipt in full. It is annexed to the bill as an exhibit A, 
and is in the following words: “January 27th, 1841, 
Received of William Thompson in full for a judgment 
and all accounts up to this date.” (Signed,) “ M. Mills.” 
The bill further states, that the plaintiff then went to 
Henderson County, and worked there about 18 months, 
having left his wife and family at his residence in Ruth- 
erford ; and that, upon his return home, the defendant 
demanded from him a debt of $120 70, for dealings which 
he alleged the plairtiff’s family had in his store during 
the plaintiff’s absence: that the plaintiff was very drunk 
at the time, and that the defendant availed himself of 
that opportunity to obtain an undue advantage of him, 
and insisted that the plaintiff should give his bond for- 
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the said sum; and that he did so, while drunk, and under 
the belief, from the defendant’s representations, that the 
demand was just. 

The bill further states, that, becoming sober, the plain- 
tiff enquired of his family, what dealings they had, dur- 
ing his absence with the defendant; and was informed 
by them and believes, that not an article was purchased 
by any member of his family, excepting only two pieces 
of tobacco; and that, in a short time afterwards, he went 
to the defendant and informed him of what his family had 
told the plaintiff, and requested him to produce his books 
containing the account, so that he might see the items 
and the amount of it; but that the defendant refused to 
let him see his books, or to give him any satisfaction upon 
the subject, pretending however, at some times, that the 
bond was taken for the dealings of the plaintiff’s family 
as aforesaid, whereas they had no such dealings; and at 
other times pretending that it was taken, partly, for a 
book account, and partly, for a balance due on a note for 
$100, which the plaintiff had given the defendant for the 
price of a mare, whereas, the plaintiff had discharged 
the note by paying on it, at one time $85, and at another 
$20; and also, he had paid $10 ov account, and had re- 
ceived no credit therefor. 

The bill then contains several interrogatories; partic- 
ularly, whether the parties did not settle all accounts on 
the 27ih of January, 1841; and whether the defendant 
did not give the plaintiff the receipt or acquittance of 
that date exhibited with the bill: whether the defendant 
did not demand the bond for dealings of the plaintiff’s 
family subsequent to the said settlement of January 1841, 
or for what other cause. And it calls on the defendant 
to set forth a copy of his account, for which the bond 
was taken. 

The answer admits that the plaintiff made the payment 
of $35, on the note for $100 given for the mare, and de- 
nies that he made any other. It states, that the plaintiff 
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had been dealing with the defendant for ten or twelve 
years, and was generally in his debt, and that he may 
have made payments of $20, and $10, though the defen- 
dant says he has no recollection of any such, and that, if 
they were made, they were credited on accounts existing 
at the time. 

The answer states, that on the Ist of August, 1842, the 
plaintiff was indebted to the defendant in the sum of 
$120 70, upon accounts, in part for dealings of the plain- 
tiff, and in part of his wife and family, and including a 
a balance of 815, due on the note for the mare, and inter- 
est thereon; and that the settlement was made and the 
bond given of that date. when the plaintiff was not in 
the least drunk, and “with a full knowledge of all the 
facts.” The defendant denies, that the plaintiff ever ap- 
plied for an inspection of the defendant’s books; and 
states, that on all occasions the defendant declared the 
consideration of the bond to have been as herein set forth. 

The answer then proceeds: “Respondent doth not 
know, whether exhibit A, is a copy of a receipt executed 
by him to complainant, as he had no opportunity of see- 
ing the original, and has no recollection of giving a re- 
ceipt of that date. Since the last settlement with com- 
plainant, respondent did not deem it necessary to preserve 
the accounts, for which the said bond was given; and, 
consequently he cannot now set out an exact statement 
of all the articles furnished complainant ; but he recol- 
lects, that the same was for a variety of articles of mer- 
chandize, and for work in a blacksmith’s shop, and for 
the balance of the note and interest, as aforesaid.” 

An injunction was granted on the bill, while. on the 
answer, the defendant moved to dissolve. But the Court 
refused the motion, and ordered the injunction to stand 
to the hearing, but allowed the defendant an appeal. 


Woodfin, for the plaintiff. 
Baxter, for the defendant. 
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Rurriy, C. J. The Court of equity compels an answer 
on oath, to enable the plaintiff to get a discovery of facts, 
which he cannot prove by indifferent witnesses, or to save 
him from the trouble and expense of thus proving them. 
The defendant is turned into a witness in the cause ; and 
as a witness be ought honestly and explicitly to set forth 
every thing he knows, or has the means of knowing and 
believes, that is material to the plaintiff’s case, as well 
as such matters as constitute his own defence. But, 
judging from many answers that come up here, and, 
especially, in injunction causes, the purposes for which 
the answer is required, and the nature of the jurisdiction 
are often almost entirely overlooked. Answers are 
drawn for the sole benefit of the defendant, apparently, 
and not to disclose the truth and justice of the case. It 
is true, that often the bill is so defectively framed as not 
to compel a full discovery in the answer. And it is like- 
wise true, that by not excepting to an insufficient answer, 
and replying to it, the plaintiff may be put to great dis- 
advantage at the hearing, as the truth of a matter, charged 
in the bill, cannot upon that occasion be inferred from 
the silence of the answer as to it, or the omission merely 
of a denial. But when the defendant asks the Court to 
act on his answer, as he does when he moves to dissolve 
an injunction, it is not sufficient that he should make an 
answer, which merely does not admit the grounds of the 
plaintiff’s equity, but it must set forth a full and fair 
discovery of all the matters within his knowledge, or in 
his power to discover, and then deny the material grounds 
upon which the plaintiff’s equity is founded. Ananswer 
that is evasive, that declines admitting or denying a fact 
positively, when it is in the party’s power, if he will, to 
obtain information that will enable him thus to admit or 
deny the fact; and much more, an answer that keeps 
back information that is possessed by the party upon a 
material fact, on the pretence, that the defendant cannot 
give the information with all the minuteness, of which 
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the subject is susceptible ; such an answer ought not to 
entitle the person, who makes it, to any favour. Of that 
character is the answer in this case. Either from care- 
lessness in the writer, or want of explicitness and candour 
in the party, this answer is grossly evasive. The equity 
of the plaintiff is, that the defendant obtained a bond from 
him for $120 70, on the misrepresentation, that he was 
indebted to him in that sum on account, for dealings by 
the plaintiff’s family after the 27th of January, 1841. 
The bill adds, indeed, that the plaintiff was drunk, when 
he gave the bond, and that is denied distinctly enough. 
But that is material in the present state of the case, since 
the defendant admits that the bond was not intended as 
a voluntary bond, but was understood to be founded on 
existing debts. Now, it is obviously, an important part 
of the plaintiff’s case, that the period of the alleged deal- 
ings should be precisely fixed, in order to confine the ac- 
count to the particular transactions included in the settle- 
ment. For that purpose the bill charges, that it must 
have been for dealings after January 29th, 1841, foras- 
much, as on that day the parties settled for all previous 
dealings, and the defendant gave a receipt to that effect ; 
and that receipt was filed in the oflice with the bill as an 
exhibit, and the defendant interrogated as to its genuine- 
ness. Instead of answering directly to the interrogatory, 
the defendant says, he “does not know.” Why? because 
in the copy of the bill sentto him, only a copy of the receipt 
was annexed, and he had no opportunity of seeing the 
original. But, if he had forgotten giving the paper, and 
wished to know the truth or to make it known to the 
Court, nothing was easier than to have gone to the office 
and seenthe original. Instead df that, he merely answers 
at large, that the account was for dealings of both the 
plaintiff and his family, without specifying any periods 
for such dealings, or denying that for 18 months the plain- 
tiff had been out of the county, and thus leaving it to 
be inferred that the dealing had run through the 10 or 12 
years, spoken of in another part of the answer. 
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Besides, though expressly called on to set out a copy of 
the account on which the bond was given. and though 
the defendant says it was for merchandize sold, in-a 
country store, to the plaintiff and to his family, and for 
blacksmith’s work, the defendant wholly omits to give 
any account. ‘The reason given is, that “ he cannot now 
set out an exact account of all the articles furnished com- 
plainant,” forasmuch, as “since the settlement he did not 
deem it necessary to preserve the accounts.” It will be 
observed, that the defendant does not pretend, that copies of 
the accounts were delivered to the plaintiff nor that his 
books containing the original entries have been destroyed, 
nor that any book or paper has in fact been fost or de- 
stroyed, nor that he cannot state the articles the plain- 
tiff’s family purchased. He says only, that he did not 
deem it necessary to preserve the accounts, for which the 
bond was given and consequently that he cannot furnish 
an exaet settlement of all the articles furnished to the 
plaintiff himself. From this we collect that the de- 
fendant probably meant, without directly averring it, that 
the Court should understand or infer, that the particular 
papers, containing the computations and calculations at 
the settlement, were mislaid. But suppose the answer 
could be taken in that sense, yet the defendant gives no 
reason for not annexing copies of the accounts as they 
stand in his books ; which ought to shew the different 
settlements, and the several items. And although he 
might not be able to give an exact account of all the 
articles, yet he was bound to give the accounts as far as 
he could ; and, if he could give no account, he was bound 
to say so, and give the plaintiff the full benefit of that 
singular circumstance. 

It is clear, therefore, that the defendant has not given 
the answer that was called for, and that he might and 
ought to have given, but has evaded it in several essential 
points. Therefore, the injunction was properly continued 
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to the hearing ; and it must be so certified to the Court 
below. The defendant must pay the costs in this Court. 


Per Curiam. Certificate ordered accordingly. 


EZERIEL RICH os. ALFRED If. MARSH & AL. 


A suppression of competition at an execution sale by the representatives of 
the defendant, that hé was buying for the plaintiff, by means of which he 
purchased the land of a distressed man fora very inadequate price, will 
authorize a decree for the plaintiff, on a bill to redeem the land on paying 
the sum for which it was sold, on the ground of an undue advantage takem 
of his necessities, and a fraud practised in getting the title in that way, 
and then claiming it for his own benefit. 

The cases of Neely v. Torian, 1 Dev. and Bat. 410, and Turner v. King, 2 
Ired. Eq. 132, eited and approved. 


The bill is for the redemption and recenveyance of 2 
tract of land. In 1837 there were several judgments and 
executions against the plaintiff, under which the premises 
were about to be sold; and he applied to the defendant, 
Davis, to lend him money to discharge them, and take a 
deed of trust to secure the same. But Davis declined 
doing so, as he states in the answer, because he feared 
the incumbrances of other judgments ; and they eame 
to another agreement >; which was, “that this defendant 
¢he not having the ready money) should borrow money 
and bid off the land at the sheriff’s sale, and take the 
eonveyance to himself, and that the plaintiff might redeem 
the land upon re-paying the purchase money, by the time 
the borrowed money became due.” The answer further 
states,.that Davis borrowed the money in November 1837, 
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and agreed to re-pay it and did re-pay it in September fol- 
lowing. The land is charged in the bill and proved to 
have been worth about $400 ; but Davis purchased it at 
the Sheriff’s sale for $36, and took a deed.. At the sale 
several persons were present with the intention of bidding 
for the land, but were prevented from doing so by Davis, 
who informed them that he had agreed to buy it for the 
benefit of the plaintiff, and allow him to redeem it. After 
the sale, the plaintiff continued to occupy the land and 
Davis took annually from him a note for about $5, for 
the rent, as he states, of the land; but a witness states it 
to have been for the interest of the sum advanced and 
the taxes on the land, which Davis paid. In 1342, Davis 
executed a deed of trust for the land and other property 
to the defendant Elliott to secure a debt he owed the de- 
fendant Marsh, and in 1843 the land wasoffered at public 
sale under the deed of trust by the defendant Marsh, 
acting as the agent of the trustee, Elliott, and was bid 
off by Marsh. At that time the plaintiff was still living 
on the land, and, when it was put up for sale, he forbid 
the sale and claimed the land. 


No counsel for the plaintiff. 
Winston, for the defendant. 


Rurrix, C. J. The plaintiff is clearly entitled to the 
relief he seeks. Independent of the express agreement 
for redemption, and the right to have that executed upon 
the admission of it in the answer, the suppression of com- 
petition at the sale by the representations of Davis, that 
he was buying for the plaintiff, by means of which he 
purchased the Jand of a distressed man for $36, which 
was worth $400 or more, would authorize a decree for 
the plaintiff upon the ground of an undue advantage 
taken of his necessities and a fraud practiced in getting 
the title in that way and claiming it for his own benefit. 
This has been already decided in several cases. Neely 
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v. Torian, 1 Dev. & Bat. Eq. 410. Turner v. King, 2 
Ired. Eq. 132. To such cases the statute of frauds, 1819, 
has no application; for, besides the agreement fer re- 
demption, there is the additional circumstance of the sup- 
pression of competition at the sale, and it is a fraud to 
bring that about or to take advantage of it under those 
circumstances. However, in the present case there can 
be no doubt of the agreement for redemption, as the 
answer explicitly admits it. It is said, indeed, in the 
argument, that it was an agreement for redemption by 
a particular day, so as in effeet to be an agreement for 
a conditional sale; and that it was Jost for nen-per- 
formance at the day. But the law is clearly otherwise. 

There cannot be a doubt, that Davis was to take the 
legal title as a security for the money advanced ; so that 
in fact, to use the word in the answer, it was intended, 
that the plaintiff might “ redeem” the land; and when 
the agreement is for redemption, it confers the right to 
it with all its incidents as to time and circumstances. 

The decree must be against the defendants Elliott and 
Marsh as well as Davis; for there is nothing to protect 
them. They were not purchasers for value and without 
notice. Elliott gave nothing for the land; indeed, the 
conveyance was taken to him without his knowledge by 
Marsh, as a security for a previous debt to himself. And 
it was necessary to make Elliott a party, as it does not 
appear that he had conveyed to Marsh under his pur- 
chase at the sale made for the trustee. Besides, the 
plaintiff was living on the land at the time, and that was 
notice of his title, because it made it the duty of the other 
parties to make the enquiry of him. And that was not 
all, but he gave express notice of his claim, when the 
land was offered under the deed of trust. 

It must be declared, therefore, that the plaintiff is en- 
titled to redeem upon payment of the sum advanced by 
Davis and the interest thereon, or the balance due there- 
for; and it must be referred to the Clerk to take the 
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usual accounts, and state the balance due on either side, 
as upon the foot of a mortgage of the premises from the 
plaintiff to the defendant Davis. 


Per Curiam Decreed accordingly. 


NATHANIEL C. GORDON os. HAMILTON BROWN. 


Eyuity disregards penalties. 

A penalty limits the sum which may be recovered in an action of debt for 
a breach of a contract. 

The party who claims for the breach of a contract is not restricted to his 
legal remedy by an action for the penalty, but may claim an execution of 
the contract, as it is understood ia a Court of Equity ; that ia, as a stipula- 
tion, without reference to the penalty, to do the several things stated in 
the condition. 


Cause transmitted to this Court by consent of the par- 
ties from the Court of Equity of Wilkes County at the 
Fall Term, 1846. 

The facts of this case seem to be these, as collected 
from the pleadings and exhibits. Sarah Gordon was in 
1834 of an advanced age and owned some slaves and 
other property ; and among them was a negro man, 
named Jim, and a woman named Harriett. She had a 
numerous family of descendants. Two of her sons were 
then dead, namely, Nathaniel and John. The former left 
several infant children, of whom the present defendant 
was the guardian and step-father. The latter left a son, 
who is the present plaintiff and was then of full age and 
resided in Mississippi. John Gordon was, at the time of 
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his death, indebted to one Thomas Brown on a judgment 
in a Court of Tennessee for the sum of $550; and the 
present defendant was the agent of the creditor to collect 
or secure the debt. In that state of things, Mrs. Gordon 
was desirous of making some immediate advancement for 
the children of her deceased son Nathaniel, and provide 
for the payment of the debt of her late son John, and also 
make some prospective provision for the present plaintiff ; 
and she determined to give to Nathaniel’s children the 
use of the negro Jim during her own life, and to give the 
remainder in him after her death, and also the other 
negro Harriett to her grand son, the plaintiff, subject, 
nevertheless, to the payment at her death of what should 
be then due for principal and interest upon the judgment 
of Thomas Brown against his father ; and to that arrange- 
ment the defendant, as the agent of Thomas Brown, as- 
sented. In order to carry it into effect the parties adopted 
this method. Sarah Gordon and Nathaniel C. Gordon, 
the plaintiff, made an absolute bill of sale to the defen- 
dant for the two negroes, bearing date March 13th, 1834; 
and at the same time he, with a surety executed to them 
a bond in the penal sum of $1000, with a condition, re- 
citing that, whereas Sarah Gordon and Nathaniel C. 
Gordon, had sold to H. B., the defendant, the two slaves 
Jim and Harriett, and for the purpose of re-purchasing 
them had agreed to pay him at the death of Sarah Gor- 
don the sum of $550 and interest thereon, to be applied 
to the judgment in favour of Thomas Brown against John 
Gordon, and then providing that the bond shall be void. 
if during the life of Sarah Gordon H. B. shall allow her 
to have the use and possession of Harriett, and, during 
the same term, shall hold the slave Jim for the benefit of 
the infant children of Nathaniel Gordon deceased, and, 
upon the death of the said Sarah, shall convey the said 
two slaves Jim and Harriett to Nathaniel C. Gordon; 
(the plaintiff) he, the said Nathaniel C. first paying to 
H. B. the said sum of $550, with the interest thereon. 
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On the 15th of March, 1834, the bond was proved before 
a Judge and registered. 

In March 1842, Sarah Gordon died, having made a 
will, in which the defendant is appointed executor. In 
October 1843, this bill was filed by Nathaniel C. Gordon 
against Hamilton Brown, to obtain the conveyance of the 
two slaves and an account and payment of their profits. 
since the death of Sarah Gordon, the plaintiff offering to 
pay the principal and interest of the debt of his father to 
Thomas Brown. The bill charges, however, that the de- 
fendant was unable to convey the negroes, because he 
had sold them in the life time of Mrs. Gordon ; that is to 
say, Jim for the price of $637 to a person in this State, 
who has since carried him to parts unknown, and Harriett 
to some person in Georgia for $1000: that those sums 
were less than the value of the slaves, but that the plain- 
tiff was willing and had offered to accept them instead of 
the slaves, and, after deducting the sum due on Thomas 
Brown’s judgment, to receive the residue and interest 
thereon from the death of Mrs. Gordon ; but that the de- 
fendant refused to settle on that principle or any other, 
except that of accounting to the plaintiff for the penalty 
of $1000, named in his bond, by deducting therefrom 
$814 for the debt to Thomas Brown, and paying the 
balance of $186 to the plaintiff. The prayer is for a con, 
veyance and delivery of the slaves, and the increase of 
Harriett, or payment of the sums for which they were 
sold, or payment of their present values. 

The bill states that the original bond was in the pos- 
session of Sarah Gordon, and has been lost, and a copy 
from the Register’s books is annexed as an exhibit. 

The answer admits the execution of a bond in the pen- 
alty of $1,000 and that “it was not materially variant 
from the copy annexed to the bill; but “ the defendant 
upon the best of his recollection does not admit, and does 
not deny, that the paper, annexed as a copy, is a true 
copy of the bond.” 
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The answer states, that the bond was executed with 
the understanding, that Sarah Gordon might, neverthe- 
less, at her will and pleasure, dispose of the negroes, 
provided she should pay the debts to Thomas Brown: 
that in 1836 Sarah Gordon, on accourt of the bad quali- 
ties of the negro, sent Harriett to Georgia, and had her 
sold there on a credit for $1,000, for which a note. was 
taken payable in Georgia bank notes to one Gwyn, her 
agent. The defendant admits that Sarah Gordon made 
known to him her wish to dispose of Harriett, and her 
intention to appropriate a part of the price to making a 
further provision for the children of Nathaniel Gordon, 
who were the wards of the defendant ; and that the de- 
fendant did not interfere to prevent her, but advanced 
the money for the expenses of carrying the slave to Geor- 
gia. The answer states that in 1833 the defendant 
received $300 on the note for the price of Harriett: 
and that no other part of the debt has as yet been cole 
lected, though he thinks that, after a short delay. the 
residue may be collected. He says that the reason he 
did not receive the money before, was the depreciation 
of Georgia notes, being as much at one time as 16 per 
cent. below those of this State ; and therefore he jet the 
debt continue outstanding, until the eireumstances of the 
debtor became doubtfnl: but that in doing so and in all 
his other conduct, he acted upon the best of his judgment 
for the interests of those concerned as he would for him- 
self. He furthermore states, that Sarah Gordon after- 
wards made her will, and therein bequeathed divers 
legacies, which will be defeated by reason of a deficiency 
of assets, unless a part of the price of Harriett be applied 
to their satisfaction. 

The answer states the reason for the sale of Jim to 
have been, his insubordination and the apprehension, on 
certain circumstances mentioned, that he designed an 
escape into Canada or a north-western State. It admits 
the price to have been $637, which it says was the full 
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value: and states the defendant’s ignorance, whether 
Jim or Harriett be living or dead, or what is their present 
value, or whether Harriett had any children. It also 
admits that the defendant hath kept out at interest the 
said sums of $637, and $300, and states that he paid the 
interest to Mrs. Gordon during her life, and is ready to 
account for the principal and interest since her death to 
the plaintiff, if he be entitled thereto. The defendant 
states, that when he executed the bond, his understanding 
was, that the demand of the plaintiff for a breach of the 
condition was limited to the penalty of $1,000; and he 
insists on that, as the law of their contract. Moreover 
the answer insists, that, as the bond was payable to Sarah 
Gordon and the plaintiff, he is bound by the acts of his 
co-obligee, and that, as she sold'the negro Harriett and 
directed the disposition of part of the proceeds, and there- 
fore could not complain thereof, so neither can the plain- 
tiff. The defendant then submits to pay the plaintiff the 
penalty of $1,000, deducting therefrom the debt to 
Thomas Brown. 

The plaintiff put in as evidence two letters written to 
him by the defendant. One dated April 29th, 1842, in 
which he advises him of the death of Mrs. Gordon, and 
that he was desirous that the plaintiff should come in 
and settle the business between them. He then states, 
that he had sold Jim for $637,and then proceeds: “I 
sent Harriett to Georgia and sold her for $1,000 in 
Georgia money. I have paid the interest annually to 
Mrs. Gordon. As there was and now is a large discount 
between Georgia and North Carolina money, 1 let it re- 
main in Georgia, with the expectation that Georgia mo- 
ney would get better. I was there last January and had the 
misfortune to lose $700 of that money.” The otherisdated 
November 18th, 1842, and appears to be in answer to one 
from the plaintiff, in which he claims the negroes or their 
value, and his unwillingness to bear the loss of any part 
of the price of Harriett. The letter then says: “I in- 
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tended, after Brown’s claim was settled, to pay you the 
balance of the sale of the two negroes ; but ] was unfor- 
tunate and lost in Georgia $700 of the price of Harriett. 
If 1 had been unfortunate and both of the negroes had 
run or died, I still would have expeeted te pay you the 
amount of the bond at Mrs. Gordon’s death. As I] was 
unfortunate in losing a part of the price of Harriett, I 
must fall back on the amount of my bond.” 


Dodge, for the plaintiff. 
Bynum, for the defendant. 


turrm, C. J. The plaintiff would be entitled to a de- 
cree for a conveyance of the slaves, if the defendant had 
them in possession. It is true, as the defendant says, the 
penalty was the law of their contract, limiting the sum 
which could have been recovered from the defendant in 
an action of debt. But equity disregards penalties. If 
the penalty here had been ten times as much, the defen- 
cant ‘vould have then thought it reasonable and equita- 
ble, that he should be relieved from it by performanee of 
the act, upon the non-performance of which the penalty 
accrued by strict law. So, the other side is not restrieted 
to his legal remedy by an action for the penalty, but may 
claim an execution of the contract, as it is understood in 
this Court ; that is, as a stipulation, without reference to 
the penalty, to do the several things stated in the condition. 
The negroes, however, have been sold; and several 
questions are made, how far the defendant is thereby 
discharged. As to Jim, there is no allegation in the 
answer that Mrs. Gordon directed or even assented to the 
sale made by the defendant, and therefore the defendant 
is undoubtedly liable for him. The defences as to Har- 
riett must also, we think, all fail. In the first place, it 
is clear that Mrs. Gordon had parted from all control 
over her, except for the term of her life. Her conveyance 
was by deed, in part for a valuable consideration in 
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respect of Thomas Brown’s debt; and, moreover, good 
without that circumstance, inasmuch as the St. 27 Eliz. 
(Rev. Stat. ch. 50, sec. 2,) in favour of purchasers, does 
not embrace personal chattels. McKee v. Houston. 3 
Murp. 429. Still less can a sale to raise a fund for the 
payment of legacies defeat a bona fide voluntary con- 
veyance to or for a grand-son. For the same reason that 
in this Court the penalty is not respected, the acts of Mrs. 
Gordon in making or assenting to a sale of the negroes 
cannot affect the interest of the plaintiff. The form of 
the contract is nothing. The substance is, that upon the 
death of that lady, the defendant became the trustee of 
the slaves for the plaintiff, subject to the incumbrance of 
Thomas Brown’s debt. 

But, setting aside all those considerations, the defence 
fails for want of proof. There is no evidence, that Mrs. 
Gordon sold or agreed to the sale of either of the negroes. 
On the contrary the only evidence upon the point, except 
the answer, are the letters of the defendant, in which he 
assumes the act, as exclusively his own. Then, it is the 
common case of a trustee undertaking of his own head, 
and without the concurrence or knowledge of the cestui 
que trust, to dispose of the trust property ; and he must 
undoubtedly make it good, by answering for the value, at 
the least. If the cestut que trust chooses, he may claim the 
price got by the trustee, however far above the value ; 
for a trustee can make no profit for himself, though he 
may lose by a breach of trust. But if the cestui que trust 
claim the price, he must take it in its actual state; for 
when he follows the fund, he gets it as itis. Therefore 
the plaintiff cannot charge the defendant with $1000 for 
Harriett (if that exceeds her value) without accepting 
the money collected by the defendant and the sureties 
held by him for the residue. But he has the right to take 
the sum of $637, received for Jim, as his counsel says, he 
is content to do; and, at his election, to have a decree 
for the present value of Harriett and her issue, if any, or 
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for the sum received by the defendant and the securities 
for the residue of the price ; and to those ends he may 
have all necessary enquiries. 


Per Curiam, Decreed accordingly. 


JOEL MERRITT vs. JAMES HUNT. 


Where there was a public sale of lands, where the vendor gave notice at the 
sale that there were doubts as to the title, but that he would give a war- 
ranty deed, being a man of undoubted ability to answer the warranty, and 
where such deed was accordingly given and the purchaser gave his bond 
for the purchase money, upou whieh the vendor afterwards obtained iudg- 
ment; Held, thatthe purchaser had no right to an injunction against 
this judgment, that the Court of Equity would not look into the title, but 
would leave the purchaser to his remedy at law upon the warranty. 


Cause removed from the Court of Equity of Granville 
County, at the Fall Term, 1846. 

In December 1841, the defendant, the executor of Mary 
Jones, deceased, offered at public sale two tracts of land, 
as having been the property in fee of the testator, which 
he was authorized to sell. As to one of the tracts, the 
bill states that the defendant declared, that he would sell 
only such interest as his testatrix had, and at the risk of 
the purchaser. As to the other, containing 100 acres, the 
defendant announced, that it was the property of the tes- 
tatrix, although he had been unable to find any deed for 


it, and that he would warrant it to the purchaser. This 


latter piece, the plaintiff purchased at the price of $303, 
and he immediately gave his bond therefor and took a 
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conveyance and entered into possession of the land. The 
bill states that in the course of the next summer, further 
doubts arose as to the title to the land, and that there 
was some negotiation between the parties about rescind- 
ing the contract; but that, finally, the defendant, in 
November 1842, declined doing any thing further, and 
thereupon, the plaintiff offered to surrender the deed and 
demanded his bond, and abandoned the premises. The 
defendant afterwards took a judgment on the plaintiff’s 
bond, and he then filed the bill to have the contract re- 
scinded and the judgment perpetually enjoined. 

The bill states, that search has been made, in the Reg- 
ister’s office, and that no evidence of any title in the tes- 
tatrix can be fourid, and that the plaintiff believes none 
exists. 

It further states, that upon consulting counsel upon the 
question of title, it was discovered, that the deed, which 
the defendant made, conveyed but an estate for the plaine 
tiff’s life, although the defendant contracted to convey in 
fee, and the warranty is to the plaintiff and his heirs. 
The bill charges, that the plaintiff is an illiterate man, 
and that the deed was prepared by the defendant or un- 
der his direction, and was accepted by the _ plaintiff, not 
knowing the deficieney therein and in the confidence that 
it was according to the contract. 

The answer denies, that the defendant undertook to 
covenant, that the land had belonged to his testatrix. 
On the contrary, the defendant says, that, in respect toa 
small tract, he refused to make any covenant, because he 
could not discover any trace of right in the testatrix ex- 
cept possession ; and the purchaser was to take a con- 
veyance without warranty. With respect to the other 
tract, which the plaintiff purchased, the defendant ad- 
mits it was otherwise. He says that he discovered that 
his testatrix never hada deed for it; but that, under- 
standing that one William Jones had taken a conveyance 
for it from a former owner upon some trust for the testa- 
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trix, he had applied to him to know how the truth was ; 
and that William Jones admitted that he held the title 
under an engagement to convey it to Mary Jones, and 
accordingly he executed a deed to the defendant, as the 
executor and devisee of Mary Jones. Believing, from 
those circumstances, that the land really belonged to his 
testatrix, and that the purchaser would never be dis- 
turbed, although he was unable to trace the title back 
beyond William Jones, the defendant states, that he pub- 
licly made known to the plaintiff and other persons pre- 
sent, the state of the title, and in order to enhance the 
price by satisfying bidders of their security, he agreed 
that he would make a deed for the fee and give therein 
his own covenant of warranty, binding’ him and his heirs 
to indemnify the purchaser, if he should be disturbed in 
the possession. And the answer positively avers, that it 
was understood that the purchaser was to have no other 
security for the title, but the conveyance of the defendant 
in fee, with his covenant against an eviction by su- 
perior title. 

The defendant admits, that, as he is advised, the deed 
made by him, is only for a life estate, and that, by the 
terms of the sale, lie was to make one purporting to con- 
vey a fee, with general warranty. But he says that 
neither the plaintiff nor he being versed in drawing con- 
yeyances, application was made to a merchant, residing 
at the place of sale, and supposed to be competent there- 
to, and that the deed was drawn by him as the friend of 
the parties ; and that it was executed by the defendant 
in the belief, that it was a deed for the fee simple: that 
he had no suspicion to the contrary, until the plaintiff, 
after the judgment at law, informed him of the defect : 
and that then the defendant offered to make any deed 
plaintiff might wish, which would carry out the agree- 
ment between them, but the plaintiff declared that he 
would not take one. 

The answer further states, that the plaintiff had sold 
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and conveyed a part of the land, about five acres, to Ben- 
jamin Sims, who claims and occupies it. 

The defendant filed, with his answer, the deed to him 
by William Jones; and also another deed to the plaintiff, 
and submits to be bound by it or to make a conveyance in 
fee with any covenants, to which the Court shall declare 
the plaintiff entitled. 


Badger, for the plaintiff. 
Gilliam and Husted, for the defendant. 


Rurrin, C.J. The parties have taken much testimony ; 
and the substance of it is clearly in support of the an- 
swer. There were no written articles, but the crier at 
the sale and several of the bidders prove, that the defen- 
dant gave distinct notice, that doubts rested upon the 
title, as he was unable to trace it or find any evidence of 
it upon the Register’s books; and that the defendant, in 
order to induce persons to bid a fair price for the land, 
said that he would warrant the title. The witnesses all 
understood that the purchaser was to take a conveyance 
for the land at all events, whether the defendant could 
shew a good title or notin his testatrix or himself, pro- 
vided he would bind himself by a general warranty in 
the deed. They state that the defendant was known to 
be a man of substantial and independent property, and 
that the bidders considered the title good to them by 
his agreement to make it good in case of an eviction. It 
is evident, that the plaintiff, also, had the same impres- 
sion and understanding, For, after he was declared the 
purchaser, he made no enquiry as to the title, nor asked 
any delay for the purpose of looking into it; but was 
satisfied to give his bond for the price immediately, and 
take a deed, purporting, as was then thought, to convey 
a fee, and containing a general warranty, binding the 
defendant and his heirs. He also sold a part to another 
person, and conveyed it in fee. If there be a defect in 
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the title, therefore, it cannot affect the contract these 
persons made: for the contract, in terms provided for 
such a possible or probable defect, and for the consequen- 
ecs of it. If a person chooses to buy a doubtful or bad 
title with his eyes open, and at his own risk, he is as much 
bound by that, as by any other contract fairly made. So, 
if he buy such a title with a guaranty of the seller 
against eviction or disturbance, he must take the title, 
and look to the vendor’s covenants for his security or in- 
demnity. He cannot complain of any injury: for he 
gets precisely what he bargained for, namely, a convey- 
ance with the warranty of the vendor. In such a case 
the Court will not look into the title at all; because the 
hargain was, that it was immaterial whether it was good 
or bad, provided the vendee had a covenant of indem- 
nity. The plaintiff, therefore, wonld have been clearly 
bound to pay the purchase money, had the deed, that was 
made to him, been forafee. That it was not, was merely 
by the mistake of the writer, and of the parties—as much 
of the one as of the other—as is proved by the writer of 
the deed and the subscribing witnesses. All thought it 
to be for the fee. The defect cannot excuse the refusal 
of the plaintiff to fulfil his part of the contract, inasmuch 
as the defendant, as soon as he had notice of it, offered 
to supply it by making another deed, and now submits to 
convey under the direction of the Court. The injunction 
ought, therefore, to be dissolved with full costs up to this 
time, and the plaintiff declared entitled to a deed from 
the defendant for the premises, which shall purport to 
convey the fee simple, and contain a general warranty or 
covenant of quiet possession, binding the defendant and 
his heirs, to be approved of by the Clerk. 


Pex Curiam, Decree accordingly. 
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A. purchased at execution sale a tract of land belonging to B.; afterwards the 
same tract of land was levied upon and set up for sale under another exe- 
cution against B. posterior in its lien. A. forbid the sale and thea bid for 
the land and it was struck off te him. Held, that, in so doing, A. was 
guilty of no fraud upon B. 


Cause removed from the Court of Equity of Pasquotank, 
County at the Fall Term, 1846, 

The plaintiffs state that they are the children and heirs 
at law of Anthony Markham, and that a judgment was 
rendered at June Term, 1828, of Pasquotank County Court, 
and the land, the subject in controversy, sold under the 
execution issued thereon and purchased by Thomas L. 
Shannonhouse, the father of the defendants, who are his 
heirs at law. They charge that at the sale by the 
Sheriff, Thomas L. Shannonhouse was present and forbid 
the sale, alleging that the title of the land was in him. 
That the land was bid off by one Ambrose Knox, who 
was acting as the secret agent of said Shannonhouse, 
who immediately directed the sheriff to make the deed of 
the land to him, as he had bought it for him. The bill 
prays that the defendants may be compelled to re-convey 
the land, &c. 

The defendants in their answer state that in the year 
1825, one William C. Banks obtained a judgment, in the 
Court of Pleas and Quarter Sessions, against Demarcus 
Markham and Anthony R. Markhan, the father of com- 
plainants, upon which an execution issued and was levied 
on the land in question, which was sold at the Court 
house door, and he became the purchaser, and took a 
deed therefor from the sheriff on the 7th day of December, 
1825, and that under that deed he claimed the land as his. 

A copy of the record of the suit of Banks against De- 
marcus Markham and Anthony R. Markham, and the 
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sheriff’s deed of December 1825, to Thomas L. Shannon- 
house are filed as exhibits in the case. The deed bears 
date as set forth in the answer and is proved and regis- 
tered at March term, 1826, of Pasquotank Court of Pleas 
and Quarter Sessions. 


No counsel for the plaintiffs. 
A, Moore, for the defendants. 


Nasu, J. The bill sets forth that the land claimed by 
the plaintiff, and for the re-conveyance of which it is 
filed, is the land sold under Banks’ execution. There is 
then no question as to the identity of the land. The only 
ground, upon which the plaintiffs seek « re-conveyance, 
is the fraud, it is alleged, perpetrated by Shannonhouse 
in forbidding the sale, at which he purchased. To this 
allegation of fraud the defendants reply, that the land, at 
the time of that sale, did actually belong to Thomas L, 
Shannonhouse and the exhibits prove it. The title be- 
ing in him, he could perpetrate no fraud upon the plain- 
tiffs by forbidding the sale and afterwards purchasing 
himself. The plaintiffs do not allege in their bill any 
fraud in the first sale, or that Thomas L. Shannonhouse 
held under any trust for their father Anthony Markham. 
That sale they do not impeach any farther than to allege, 
that Thomas L Shannonhouse forbid the sale under a 
pretended title. The defendants have shown a title in 
their father, upon its face good and perfect. Under a 
different form of the bill, the facts alleged might become 
important. In the present case they are not. Thomas 
L. Shannonhouse had a right to forbid the sale of his own 
land and then to purchase, if he chose. In so doing he 
did no injury to the complainants, and committed no fraud 
upon them. 


Per Curram. Bill dismissed vith costs. 
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PURVIS vs. BROWN. 


A person, who liad no title to property which he mortgaged, has no right to 
a decree for redemption. 

A right to redeem property may be reserved to a stranger to the centract, 
but then it must be au express reservation. 


Cause removed from the Court of Equity of Randolph 
County, at the Fall Term, 1846. 

The facts on which this Court pronounced its decision 
are fully set forth in the opinion here delivered. 


J. H. Bryan and H. Waddell, for the plaintiff. 
Winston, for the defendant. 


Nasa, J. The bill is filed to redeem a negro named 


Travis, mortgaged, it is alleged, by Susan Purvis, one of 
the complainants, and William Purvis, her father, to the 
defendant. The case stated in the billis as follows: 
The mother of the complainants was the daughter of John 
Lane, who, upon her intermarriage with William Purvis, 
their father, put into her possession a negro woman named 
Penny, who so remained up to the death of their mother 
and their grand-father, who died intestate. Penny is the 
mother of the boy Travis, born while in the possession of 
their mother and father. After the death of their grand- 
father, John Lane, a bill in equity was filed by his next, 
of kin, to procure a division of his personal estate, and by 
a decree obtained thereon, the negroes Penny and Travis, 
were assigned to the plaintiffs. The bill then alleges, 
that William Purvis, their father, borrowed of the defen- 
dant Brown $100, and to secure the payment thereof, the 
negro Travis was mortgaged to the defendant by. William 
Purvis, and that the plaintiff, Susan Purvis, joined in the 
mortgage. It then avers the tender of the money bor- 
rowed and the demand for the negro Travis, and the 
$2 
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refusal of the defendant to receive the money or deliver 
up the boy. It prays a redemption of the negro, and a 
sequestration, &c. 

From the view we have taken of the case, it is not ne- 
cessary to say any thing further of the answer, than that 
it denies, that Travis was mortgaged, but alleges he was. 
purchased by the defendant, and further, it denies, that 
the plaintiffs have any right to redeem the negroif he was 
mortgaged, as the title to him was in William Purvis, 
and not in them. 

Among the exhibits filed in the cause, is the record of 
the suit in the Court of Equity for Randolph County, 
to which the plaintiffs refer in their bill. They were 
parties complainants. Upon the hearing of the cause, 
an account was deerecd, and a reference made to the 
master to take an account of the estate of John Lane, sr. 
in the hands of his administrator, and make report thereof. 
The master made a report, and in it states that the negro 
woman Penny was an advancement to Sally Purvis, the 
mother of the plaintiff, by her father, John Lane. In 
ascertaining the distributive share of the children of 
Sally: Purvis, who were parties plaintiffs, the master de- 
ducted from their share the sum of $821 68, the amount 
of the advancement made their mother: leaving the sam 
of $359 72,as the balance coming to them from their 
grand -father’s estate. ‘There was a decree for that sum, 
in their favor, in conformity with the report. It appears 
then, that the negro Penny was an advancement to Sally 
Purvis and became tle property of William Purvis, her 
husband, who is still alive. The plaintiffs have failed to 
show any title tothe negro I'ravis, and therefore have 
no right to the equity of redemption, claimed by them, if 
he was mortgaged to the defendant. We do not deny, 
that a right to redeem property may be reserved to a 
stranger to the contract, but then it must be an express 
reservation, which is not pretended here in favor of these 
plaintiffs. In truth, the bill is framed under an entire 
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different statement of facts, which is denied in the an- 
swer, and not proved, but contradicted by the proofs. 


Per Curram. Bill dismissed with costs 


WILLIAM MILTON & AL. vs. DAVID HOGUE & AL. 


Where a bill is amended, aod the amendment filed contains allegation 
directly contrary-to those made in the original bill, the Court can make no 
decree, because they must look into all the pleadings and cannot act upon 
such contradictory statements. 

The proper way in such a case is strike out se much of the original bill as is 
contradicted by the allegations in the amended bill. 

Without a contract between the parties, the sale of the whole tract of land 
and receipt of the price by one tenant in common, does not tarn him into 
a trustee for a co-tenant, as the latter still has the legal title to his own 
share aod can have redress ou it at law. 


Cause removed from the Court of Equity of Rutherford 
County, at the Spring Term, 1846. 

The plaintiffs filed an original bill against David 
Hogue in September 1841, and therein charged, that 
Stephen Hogue was seized in fee of a tract of land in 
Rutherford, containing 100 acres, and devised the same 
to his wife for life, with remainder over to his children 
—of whom the plaintiff, Mrs. Milton, was one: That 
the testator died and his widow entered into the premises, 
and died in the year 1830; and that then the plaintiffs, 
the defendant David Hogue, and the other children of the 
testator, entered. The bill states that in 1832 a gold 
mine of great value was discovered on the land; and 
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that it was then agreed between the plaintiffs and the 
defendant, David, (who alleged that he owned the shares 
of the other remaindermen) that they would not make 
partition of the land, but that instead thereof the defen- 
dant David should sell the whole of it, including the un- 
divided share of the plaintiffs ; and-that, in pursuance of 
that agreement, David Hogue, in a short time thereafter, 
sold the whole tract to William McGee for the price of 
$8500 paid to him. The bill states, that the plaintiffs 
are entitled to one sixth part thereof; but that David 
hath heretofore paid them only $200, and for that took 
the notes of the plaintiff William ; he agreeing, however, 
that the same should be taken into account in settling for 
his wife’s share of the purchase money. The bill further 
states that David Hogue conveyed the land to McGee in 
his own name alone, as if he claimed the whole and were 
the sole owner; but that the same was done by the as- 
sent of the plaintiffs and that they were ready to convey 
to David Hogue or to McGee, a good title to their share, 
upon the receipt of their share of the purchase money. 
The prayer is, that David Hogue come to an account with 
the plaintiffs for their share of the purchase money and 
the interest thereon, and be decreed, after deducting the 
principal and interest of the notes for $200, to pay the 
plaintifis what may be found due to them. 

David Hogue answered, that Stephen Hogue did not 
make a will, but died intestate, seized of the tract of 
land mentioned in the bill and other land, and leaving a 
widow and nine children, of whom the defendant and the 
p!aintiff Zilphia were two; and that the tract containing 
100 acres was allotted to the widow as dower and she 
occupied it until her death in 1830, 

The answer denies that it was ever agreed between 
the plaintiffs and the defendant, that he should sell the 
land or any part of it for them or on their account, or 
divide the proceeds of the sale with them in any manner. 
On the contrary the defendant says that in 1831 (before 
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the discovery of gold) the plaintiff sold to him the share 
of Zilphia in this and another tract of land, at the price 
of $500, and by a deed bearing date April 29th, 1331, 
conveyed the same to him. The deed is exhibited with 
the answer. and purports to be a bargain and sale made 
between the plaintiff William Melton and David Hogue, 
and, for the consideration of $500, to convey “his undi- 
vided share” of the two tracts of land in fee. It is, how- 
ever, signed and sealed by the plaintiff Zilphia also ; but 
she has never acknowledged it on privy examination. The 
defendant admits, that, in the latter part of 1831, he dis- 
covered gold on the land and sold it to McGee for $8590 ; 
but he says he sold it as his own property and not as 
agent for the plaintiffs, and conveyed it, with warranty, 
in his own name. Ile denies any payment to the plain- 
tiffs or either of them of any part of the purchase money, 
and says that the note he took from the plaintiff William 
was for the sum of $200, lent to him in 1840. 

Upon the foregoing answer being put in, the plaintiffs 
obtained leave to amend their bill. They then filed an 
amended bill as it is called, against David Hogue, Wil- 
liam McGee and John J. Price, in which they state, that 
Stephen Hogue did not devise the land in question, but 
that he died intestate, leaving “ seven or eight children.” 
to whom the land descended, and of whom one was named 
Delpha and that she died intestate and without issue: 
That partition was made of all the other land that de- 
scended, except the tract containing 100 acres, which 
was allotted to the widow for dower and was never di- 
vided. This bill then states, that the defendant David, 
having in 1831 or 1832, discovered a gold mine on tke 
land, and having previously, as he alleged, purchased the 
shares of some of the other children, sold the 100 acre 
tract to the defendant McGee, for the sum of $8500, paid 
down ; and that McGee then entered and opened gold 
mines, and, by exhausting them, obtained $20,000 clear 
profit from them, and has destroyed the value of the land. 
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This bill farther alleges, that the plaintifis never con- 
tracted for the sule of their share of the land, nor au- 
thorized a sale thereof; but that, after the sale had been 
made, they thought it a good ene, and were willing to 
abide by it, and informed David Ifogue that they would 
accede to the sale and confirm the title, if he would pay 
them their share of the purchase money, and he promised 
the plaintiffs that he would ; but that he never paid any 
part of it until 1839 or 1840, and then he only paid the 
sum of $200, and took notes therefor as mentioned in the 
original bill. 

This bill then states that in 1831, the plaintiils con- 
tracted with David Hogue to sell him the share of the 
Jeme plaintiff in that part of the land, which descended 
from their father, which belonged to her as one of the 
heirs of their deceased sister Delpha, at the price of $15, 
which he paid them; and that afterwards he. presented 
to them for execution a deed therefor, as he represented, 
and they, upon the fuith of his representation and in the 
belief that it included the share so agreed to be sold and 
no more, executed without reading it ; and they aver that 
the same was the only deed at any time made by them or 
either of them to David Hogue, and that the deed ex- 
hibited by the defendant with his former answer, is the 
one so executed by them. The bill charges that the deed 
was obtained from the plaintiffs under a mistake as to 
the contents of it, which was caused by the fraudulent 
contrivance and false representations of David Hogue, as 
before mentioned, and also in setting out therein as the 
consideration the sum of $500, whereas he only paid them 
$15 or thereabouts, and the plaintiffs never at any time 
intended or treated for a sale of their share in the gold 
mine tract.’ 

The bill further charges that the land is now occupied 
by John I. Price, claiming under McGee. And the prayer 
is, as before, for a decree against David Hogue for ashare 
ef the purehase money, received from McGee, upon the 
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plaintiff's executing proper assurances for the land, which 
they offer to do; or that the deed to David Hogue be de- 
clared to have been obtained by fraud and cancelled ; or 
that the defendants Hogue, McGee, and Price, re-convey 
to the plaintiffs a share of the land, and account with 
them for the profits of the same. 

David Hogue put in another answer, in which he de- 
nies positively that he ever promised to pay or account 
with the plaintiffs or either of them for any part of the 
purchase money received for the land, or had any treaty 
with them on the subject. Ile avers, that it is not true, 
that he contracted with the plaintiffs for a share of their 
deceased sister Delpha’s land; but that he contracted 
with them for all the interest of the plaintiff Zilphia and 
of the plaintiff William, as her husband, in the lands 
which descended from their father and are described in 
the deed dated April 29th. 1831, and that the deed was 
rightly drawn according to the contract, both in respect 
of the land sold and the price; for he states, that he, the 
defendant, had made advances for the support of the 
family to a greater amount than $500, and was induced 
to take the land at that price, though more than its value, 
because it was all that he could get. The answer farther 
states, as evidence that no fraud was practised on the 
plaintiffs, that the plaintiffs knew of the sale to McGee 
in 1832, and that the price was then paid, and that Me- 
Gee was making large profits, and that the parties have 
lived near each other ever since, and the plaintiffs have 
been in needy circumstances, and yet that no demand 
was made or complaint in the premises, until the filing of 
the bill in 1541. 

McGee put in no answer, having left the State; and 
the answer of Price states nothing of importance. 

The material evidence is that of the person, who wrote 
and attested the deed. He was examined in September 
1844, and says, that he understood that the deed was 
made for the undivided portion of Zilphia in the lands, 
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which fell into possession upon the death of her father, 
and that he did not think the gold mine tract was inclu- 
ded. Le did not, however, hear either of the parties 
say so, but he understood it from another person, who 
was present when he wrote the deed, and who married 
one of the daughters of Stephen Hogue and produced the 
deeds, from which the boundaries in this deed were ta- 
ken. The witness is unable to remember, whether the 
parties read the deed or whether it was read to them, or 
not, before it was executed; but he thinks he never wrote 
and witnessed a deed unless he knew the parties were 
acquainted with the contents. He states that the parties 
were all present when he wrote the deed, and that he 
perecived nothing unfair in the conduct of David Hogue ; 
and that he was at the time in possession of the gold 
mine tract. 

Several witnesses prove that the plaintitfs have always 
been in straitened circumstances and lived in the same 
neighborhood with the defendant, David. Other wit- 
nesses prove, that, pending this suit, David Hogue said, 
that his sister, Mrs. Milton, had a claim on him, and that 
he loved her and would pay her $500, and others say, 
that he said he had offered to give William Milton $750 
to compromise the controversy. 


Bynum and Guion, for the plaintiffs. 
Alexander ard J. H. Bryan, for the defendants. 


Rurrix, C. J. The plaintiffs have entirely failed to 
establish those parts of their case. which depend on an 
agreement of David Hogue to sell their share of the 
land for them with his own, or an agreement after the 
sale, that they should confirm it by a conveyance of their 
share, and thereupon receive a due proportion of the pur- 
chase money. The answer directly denies any such 
agreements, and the plaintiffs have not given any evi- 
dence of either. If there had been evidence upon either 
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ef those heads, the Court would have been at much loss, 
upon these pleadings, how to give the plaintiffs the bene- 
fit of it. The bill, as at first framed. states a title in the 
plaintiffs under a devise from the former owner, Stephen 
Hogue, and then an authority from them by parol to 
David Hogue, to sell their share, and an agreement on 
his part to dosoon their behalf. Afterwards.upon leave 
to amend their bill. the plaintiffs, without striking out 
those allegations, allege as new matter, that Stephen 
Hogue did not devise the land, but that it descended from 
him to them, and that they did not authorize David Hogue 
to sell their share, but that he sold it without their con- 
sent or knowledge, though they were willing, after the 
sale was made, to abide by it, because the price was a 
good one. provided they got their share of the price. It 
seems not to have been considered, that the bill was thus 
rendered contradictory in its state of events, or not remem- 
bered that the party is bound by every part of his plead- 
ings, and that the Court can nomore decree for him against 
the aHegations in one part of them than those in another. 
In such a ease an amendment must be made by striking 
out the portions in which a mistake has been made, and 
then adding the allegations according to the truth, as the 
party means te make it appear. Instead of the pleadings 
being amended by such means as those here used, they 
are perplexed and rendered absurd by containing contra- 
dictory allegations from the same party. It is true there 
is no harm done here, because the defendant agrees, that 
he did not aet upon an authority from the plaintiffs ; and 
they have offered no evidence that they came to an agree- 
ment,after the sale, that the plaintiffs should have a part 
ef the price got for the land. 

The case therefore turns entirely upon the part of the 
bill, which seeks to set aside the deed to David Hogue, 
upon the ground:that it was obtained ‘from the plaintiffs 
by feaud or surprise, being for differ:nt or more land than. 
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that contracted for. The first observation upon this point 
is, that the interests of Mrs. Milton are not all involved 
in it; for the instrument has no operation as to her, as 
upon its face it is an indenture between her husband and 
brother alone, and, even if that were otherwise, it would 
still be void as to her, for want of execution in the man- 
ner necessary to give efficacy to the deed of a married 
woman. In due time, therefore, she will have her remedy 
at law upon her legal title by ejectment and partition ; 
and she has no ground for relief here. For, without a 
contract between the parties, the sale of the whole tract 
of land and receipt of the price by one tenant in eommon, 
does not turn him into a trustee for a co-tenant; as the 
Jatter still has the legal title to his own share and can 
have redress on it at law. It is not like a sale by one, of 
the personal property of another, in which case the owner 
may waive the tort and treat it as a sale made for him, 
and recover the price as money had and received to his 
use ; because the property passes by parol. But it is 
otherwise in respect to land: for that can pass only by 
deed, and the purchaser may refuse to accept it. 

Then, in regard to the deed, as the deed of the hus- 
band alone, the question is, whether a sufficient ground 
islaid for holding it to have been obtained by fraud or 
surprise. 

There is no doubt, that there was a mistake in it in one 
respect ; which was in drawing it as the deed of the hus- 
band alone “ for his undivided share” of the two tracts of 
land described in it. For it was the intention that the 
husband and wife should unite in conveying both his 
right as tenant by the curtesy, and also her right to the 
- inheritance insome land. But that mistake is one, which 
is not to the prejudice of the plaintiff and of which he 
does not complain. The ground of surprise on him he 
alleges in the bill to be, that he and his wife agreed te 
sell to David Hogue other land, namely, the share of the 
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wife in the lands that had been allotted to her deceased 
sister Delpha, as her part of her father’s estate. That lot 
did not, according to the bill, include any part of the gold 
mine tract ; for the bill alleges, first, that partition had 
not been made of that tract, and consequently no part of 
it had been assigned in severalty to Delpha ; and, second- 
ly, that partition had been made of all the lands de- 
scended, except the 100 acres, which is the subject of this 
controversy, and consequently De!pha’s share of the other 
lands was held by her in severalty. The subject of the 
sale to David Hogue was, therefore, according to the bill, 
Mrs. Milton’s undivided share of the land, that had been 
allotted in severalty to Delpha Hogue in a division of a 
part of the land descended from the father—which part 
included all the land descended, excepting ouly the 100 
acres held by the widow as dower, and on which gold 
was afterwards found. Now, that statement the answer 
distinctly and positively denies; and it states that the 
defendant purchased all the interests which Milton and 
his wife then had in any of the lands, which had d- 
scended from the father, Stephen Hogue, including the 
100 acres, whether the interes: was derived by Ler di- 
rectly from the father as one of his heirs, or through De!- 
pha as one of her heirs. Between the parties thus at 
issue, the Court is obliged to decide on the greater credit 
due to the sworn answer of the defendant, unless it be 
overborne by the evidence to the contrary of indifferent 
witnesses. But there is not such evidence in this case. 
There is but one witness who says any thing material on 
the subject, namely, the writer aud witness to the deed ; 
and his testimony is very unsatisfactory. To say nothing 
of the distant period from the transaction at which he 
gave his testimony, it is obvious that his means of in- 
formation, as to the subject of the contract, were very 
imperfect, and that, in truth, according to both the bill 
and answers, his statement of it. even as fiir as it goes, is 
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quite erroneous. He was not present at the bargain, and 
did not hear the terms, nor the subject of it described by 
the parties or either of them; but learnt all he knows 
from a third person, who, he says, furnished him with the 
title papers in order to get the boundaries of the land for 
which the deed was to be written, and yet told him that 
no part of one of the tracts, therein conveyed, had been 
sold. He, however, does say distinctly, that he did not 
understand. the gold mine tract was to be included, but 
understood from that person, that it was not to be, Let 
us sec, then, what, according to his understanding, was to 
be conveyed. He does not mention ,_De/pha at all, nor 
allude to her share. Ife says, he understood that the 
deed was to be for “the undivided portion of Zilphia 
(the plaintiff) in the lands which fell into possession on 
the death of her father.” He obviously means thereby 
all the land descended from the father, except the 100 
acres which was assigned to the widow as dower, and 
therefure was not considered as having fallen into pos- 
session immediately after the father’s death. Now, un- 
doubtedly, the witness is entirely mistaken in this part 
of his evidence: for of the land, that fell into possession 
at the death of the father, there was, at that time, none 
undivided. The bill itself states, that all the land des- 
cended had been divided, except the widow’s dower. 
Consequently, the plaintiff Zilphia had then no “ undivided 
portion” in the lands of the father, except in the gold 
mine tract. All this goes to shew, that the witness had 
no accurate knowledge on the subject of the contract— 
much less that he could give such a statement of it as 
would repel the credit due to the answer, and the pre- 
sumption from the execution of the deed itself, that it 
correctly sets forth the subject of the sale. That pre- 
sumption is much fortified by the just inference from the 
silence of the plaintiffs, under much necessity, for so long 
a period (upwards of nine years,) with respect to the 
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rights and grievances set forth in this bill. No regard 
can be paid to the offers of compromise, upon the prin- 
ciple of the law of evidence which excludes them. But, 
besides, there was a plain motive for the offers of the 
defendant, independent of an acknowledgement of any of 
the wrongs to the plaintiffs alleged in the suit: which 
was to obtain a proper deed for the inheritance belonging 
to the plaintiff Zilphia, as some day it may be very im- 
portant to him to have that title. The Court must there- 
fore declare, that the plaiutiffs have not established, that 
the deed in question was obtained by the defendant by 
fraud or surprise, or that it conveys any land which the 
parties thereto did not intend at the time should be con- 
veyed. 


Per Curiam. The bill dismissed with costs. 

















1" At the session of the General Assembly in 
1846-47, Epwarp Sranty, Esquire, was elected Arror- 
wey General, in the place of Srier Warraxer, Esquire, 
whose term of office had expired, and was thereupon 
commissioned by the Governor. 




















